UN TED STATES
V.

LUIHR E HIBSN

| BLA 94- 327 Deci ded Decenber 12, 1997

Appeal froma Decision by Admnistrative Law Judge John R Ranpt on,
concluding that the Native allotnent application A 059268 shoul d be
approved wth respect to the 88.3 acres described therein, that it nay be
anended to include 160 acres and that BLMshoul d initiate proceedings to
recover 4.91 acres that had been patented as a honesite.

Affirned in part, as nodified, dismssed in part.

1.

Administrative Authority: Generally--Administrative
Procedure: Adj udication--A aska: Native Al ot nents--
A aska National Interest Lands (onservation Act: Native
Alotnents--Patents of Public Lands: Suits to Cancel

In settlenent of litigation involving Native all ot nent
applications that conflicted wth | and conveyed to the
Sate of Alaska, the Departnent adopted stipul ated
procedures, the use of which has been extended to all
types of conveyed land. |If BLMfinds that a Native' s
proof of entitlenent to the patented land is
insufficient, BLMw Il conduct a hearing, after which
the BLMpresiding officer wll nmake a decision to
reject or refer the claamto the Solicitor's (fice,
which decision is final for the Departnent.

Administrative Authority: Generally--Administrative
Procedure: Adj udication--A aska: Native Al ot nents--
A aska National Interest Lands (onservation Act: Native
Alotnents--Patents of Public Lands: Suits to Cancel

Wiere all the land described in an A askan Native
allotnent application has been patented, the Aguilar
procedures require a hearing before a BLM heari ng

of fi cer, whose decision, when issued, is final for the
Department and not subject to appeal to this Board.
However, in cases where the parcel in part describes

| ands conveyed out of US ownership and a hearing on
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| BLA 94- 327

the entire parcel is required, Governnent contest
proceedi ngs are to be used. Despite the overlap in

i ssues in such contest proceedi ngs, the fundanental
character of the proceeding with respect to the
patented land is no nore than investigatory. Because
the Aguilar procedures nake no provision for review of
such an investigatory determnation by this Board, we
nust dismss BLMs appeal fromthe admnistrative | aw
judge's determnation that BLMshould initiate
proceedi ngs to recover title to the patented | and.

3. Admnistrative Authority: Generally--Admnistrative
Procedure: Adj udication--A aska: Native Al ot nents--
A aska Native dains Settlenent Act--Patents of Public
Lands: Suits to Cancel

Wien a Native allotnent applicant contends that he
communi cated his intention to apply for 160 acres to
BIAat the tine the application originally was
submitted, but the application reflects |less than the
160 acres, the issue is whether there was an

appl i cation for 160 acres pendi ng before the Depart nent
on Dec. 18, 1971, the effective date of the A aska
Native Qains Settlenent Act.

4, BEvi dence: General | y--Evi dence: Suffi ci ency- - Evi dence:
Wi ght--Rul es of Practice: BEvidence

Wien the resol ution of disputed facts is clearly
premsed upon an admnistrative | aw judge s findings of
credibility, which are in turn based upon his reaction
to the deneanor of the wtnesses, and such findings are
supported by substantial evidence, they ordinarily wll
not be disturbed by this Board. The basis for this
deference is the fact that the judge who presi des over
a hearing has the opportunity to observe the wtnesses
and is in the best position to evaluate the weight to
be given to conflicting testinony.

APPEARANCES.  Joseph R Faith, Esq., A aska Legal Services Corporation,
Dllingham A aska, for Appellant; Joseph D Darnell, Esg., dfice of the
Regional Solicitor, US Departnent of the Interior, Anchorage, A aska, for
the Bureau of Land Managenent; Alan L. VWodward, Anchorage, A aska, pro
se.

(PN ON BY ADM N STRATI VE JUDGE PR CE
By Decision dated January 20, 1994, Administrative Law Judge John R

Ranpt on concl uded that the Native allotnment application of Luther E
Hobson, & ., (A 059268) shoul d be approved wth respect to
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the 88.3 acres described therein, that Hobson should be all owed to anend
his application to include 160 acres, and that the Bureau of Land
Managenent (BLM should initiate proceedi ngs to recover 4.91 acres that had
been patented to Allan VWodward as a honesite. The BLMhas appeal ed from
this Decision, contending that it errs in allowng Hbson to anend hi s

appl i cation to enconpass 160 acres, in concluding that Hobson's qualifying
use includes 4.91 acres patented to VWodward, and in directing BLMto
initiate proceedings to recover title to that parcel. (Satenent of
Reasons (SR at 1-2.) The BLMdoes not appeal fromthe Decision' s finding
that Hobson qualified for the 88.3 acres described in his application,

whi ch excl udes the acreage patented to Vodward. |d. Ve dismss BLMs
appeal concerni ng Judge Ranpton's directive to initiate proceedings to
recover title to the patented land for lack of jurisdiction and affirm
Judge Ranpton's determnation that the application included 160 acres, as
nodi fi ed bel ow

Wth respect to Judge Ranpton's determnation concerning the 4.91
acres patented to Vodward, we note that when the Departnent conveys | egal
titletothe land, it effectively loses jurisdiction to adjudicate
conflicting interests in the lands so conveyed. Gernania Iron . V.
Lhited Sates, 165 US 379, 383 (1897); Bay Mew Inc., 126 I BLA 281, 286
(1993). In Heirs of CH Geciat, 40 Pub. Lands Dec. 623, 624-25 (1912),
guoted in Bay Mew supra, at 288, the Departnent nade clear that a
determnation to seek reconveyance of patented land is not an adj udi cation
of the rights of those claimng conflicting interests:

After patent has issued, the purpose of inquiry and
investigation is for infornati on of the Departnent, whether
proper ground exists to seek cancel | ation of the patent by suit.

Such proceeding is not an adversary one, but is an

admni strative proceeding for information of the Departnent and
nay be conducted in such manner as suits its own conveni ence, and
asis, inits ow judgnent, best calculated to attain its object.
It determnes no right of parties adversely claimng | and no

| onger public, or property of the Lhited S ates.

[1] In settlenent of litigation involving Native all ot nent
applications that conflicted wth land conveyed to the Sate of A aska,
Aguilar v. Lhited Sates, 474 F. Supp. 840, 846 (D A aska 1979), the
Depart nent adopted stipul ated procedures, the use of which "has been
extended to all types of conveyed |land.” Aguilar and Title Recovery
Handbook for Native Al otnents (Handbook), at 2. Gonsistent wth Geciat,
supra, Aguilar Sipulation No. 3 provides that "all further proceedi ngs
until a federal court action to cancel the * * * patent is initiated, shall
be for investigatory purposes only and shall not constitute an
admni strative agency adjudication of the rights of third parties.” If BLM
finds that a Native's proof of entitlenent to the patented land is
insufficient, BLMw Il conduct a hearing. (Aguilar Sipulation No. 6.)

"Based on the evidence presented at the hearing or contained in the
case file, the BLMpresiding officer will nake a decision to reject or
refer the claamto the Solicitor's dfice, which decision shall be final
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for the Departnent.” 1d. In the case of applications found to be valid,
the Solicitor's Gfice elther pursues vol untary reconveyance or advi ses BLM
to do so. (Handbook at 16.) |If voluntary settlenent wth the | andowner is
not possible, the matter is to be referred to the Departnent of Justice
wth a reconmendation to institute suit to cancel the patent. (Aguilar
Sipulation No. 9.)

[2] Were all the land described in a Native allotnent application
has been patented, the Aguilar procedures nmake no provision for a contest
hearing before an admni strative | aw j udge, whose deci si on woul d be subj ect
to appeal to this Board. Instead, the procedures require a hearing before
a BLMhearing of fi cer, whose deci sion, when issued, is final for the
Department and not appeal abl e to this Board. However, in cases such as
this, where the parcel in part describes | ands conveyed out of US
ownership and a hearing on the entire parcel is required, Governnent
contest proceedings are to be used. (Handbook at 11.) Despite the overlap
of issues in such contest proceedi ngs, the fundanental character of the
proceeding wth respect to the patented land is no nore than investigatory,
and the decision of an admnistrative |aw judge affecting the patented | and
is the functional equivalent of a BLMhearing officer in cases where all of
the land clai ned by the Native has been pat ent ed.

Because the Aguil ar procedures nake no provision for reviewof such a
determnation by this Board, we nust dismss BLMs appeal fromJudge
Ranpton's directive to initiate proceedings to recover title to the
patented land. |f the Federal district court is persuaded to order a
reconveyance of the patented | and enbraced in a Native al | ot nent
application so that BLMacquires jurisdiction to consider the rights of the
adverse parties, then an adjudication by BLMof the applicant's entitlenent
to an allotnent of the new | ands woul d necessarily be appeal able to the
Board. See 43 CF.R 8§ 4.410; Bay Mew supra, at 288.

Turning nowto BLMs appeal fromJudge Ranpton's determnation t hat
Appel lant' s application may be anended to include a total of 160 acres, the
clained | and enbraces an area surrounding Priest Rock on Lake Qark in
A aska. Hbobson, a Dena'ina Indian, was born in Nondal ton, A aska, on
January 2, 1930, and began visiting the clained land wth his famly when
he was an infant. The famly went to the land each fall to put up fish and
hunt bear, noose, and other aninals wthin an approxi nate 10-mle radi us of
Priest Rock. (Decision at 4.) A age 14, Hobson used his own boat to
catch fish for his dogs at Priest Rock and in later years, hunted noose and
grouse. Judge Ranpton concl uded:

Wth the exception of the one- or two-year period around 1961,
contestee hunted, fished, and picked berries on the land for a
substantial nunber of weeks or nonths each year for a period of
nore than 5 years, commencing in the md-1940's and ending in
1973. H's use and occupancy of the | and was thus substantially
continuous during this period, and not nerely intermttent use.

(Decision at 8.)
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The BLM att acks Judge Ranpton' s concl usi on that Hobson commenced
qual i fyi ng use and occupancy of the land in the 1940's, contendi ng that
Hobson' s use was not potentially exclusive of others until 1963, when a
visit by a Bureau of Indian Aifairs (BIA representative changed t he way
Hobson's community thought about the land at issue. (SCRat 513.) This
argunent is relevant to the issue of whether Hobson established qualifying
occupancy of the 4.91 acres prior to VWodward s occupancy in the 1950's, a
matter that is not properly before us. Thus, the only issues before us are
whet her Hobson expressed an intention to apply for 160 acres instead of the
88 acres described in his application and, if so, whether he can now
"correct” the land description to conformto that intention.

Judge Ranpton referred to section 905(c) of the A aska National
Interest Lands Gonservation Act of 1980 (ANLCH, 43 US C § 1634 (1994),
which provides: "An allotnent applicant may anend the | and description
contained in his or her application if said description designates | and
other than that which the applicant intended to claimat the tine of
application and if the description as anended describes the land originally
intended to be cl ai ned. "

dting Qynpic v. Lhited Sates, 615 F. Supp. 990, 995 (D A aska
1985), Judge Ranpton noted Gongressi onal acknow edgnent of the errors in
describing | and sought by Natives and concluded that a Iiberal construction
of section 905(c) supported his decision to all owan anendnent of Hobson's
application. (Decision at 6-7.)

The BLM asserts that section 905(c) does not authorize correction of
descriptions to add land to that described, citing decisions such as Hernan
T. Kroener, 124 IBLA 57, 65 (1992); Mtchell Alen, 117 1BLA 330 (199]);
and WiliamGarlo, Jr., 104 IBLA 277 (1988). (SR at 14-16.) Judge
Ranpt on found the instant case to be distingui shable fromGarlo, noting
that the applicant there sought to "anend" the description to include a new
parcel inadifferent |ocation. Hobson's original application did not
describe land other than the land he desired; there is no question that he
wanted to receive an allotnent for the land so described, and it is
imaterial whether the additional |and he seeks is contiguous to the 88
acres or not. Thus, it was an error to rely upon section 905(c), and an
error to characterize Hbson's claimfor additional |land as an "anendnent."

[3] Wen a Native allotnent applicant contends that he communi cated
his intention to apply for 160 acres to BIAat the tine the application
originally was submtted, but the application reflects | ess than the 160
acres, the issue is whether there was an application for 160 acres pendi ng
bef ore the Departnent on Decenber 18, 1971, the effective date of the
A aska Native Qains Settlenent Act, 43 US C 88 1601- 1628 (1994). For
exanple, in Allen, supra, Allen filed an application for an 80-acre par cel
(Parcel A, 40 acres of which had previously been rejected. He contended
that two 80-acre parcels originally were part of the sane application and
sought to anend his all ot nent description because the
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second 80-acre parcel (Parcel B) had been omtted by BIA fromhis
application. However, he al so sought to increase the acreage of Parcel B
from80 acres to 120 acres because the 40 acres had been el i mnated from
Parcel A

W did not allowthe addition of 40 acres to Parcel B because "Alen
ha[ d] consistently contended that Parcel B as originally applied for,
contained 80 acres.” Alen, supra, at 337. In particular, we concl uded
that "Allenis not nowcla mng that he msdescribed the land in Parcel B,
rather, he seeks to conpensate for the 40 acres in Parcel Arejected by BLM
in 1984, to nake his total allotnent 160 acres. This he cannot do." 1d.
Alen's claamwas limted to the 80 acres originally conprising Parcel B
because there was no evidence that he had intended to apply for a Parcel B
contai ning 120 acres when he filed the application. In contrast, Hobson's
contention is that the land he originally intended to describe in his
Native all ot nent application conprised 160 acres.

What is therefore nore instructive in the instant appeal is that part
of our ruling in Mtchell Alen finding that Allen was entitled to a
hearing "to establish that he did, indeed, tinely nake an application for
Parcel Bwth officials of the BBA" Alen, supra, at 337, citing WIIiam
Garlo, Jr., 104 IBLA 277, 282 (1988) and Donal d Peter, 107 |BLA 272, 276
(1989).

Snmlarly, inthe Garlo and Peter cases, the appel |l ants cl ai ned t hey
had tinely applied for Native allotnents and that they had applied for nore
than the one parcel ultimately described therein. As we stated in Peter,

supr g,

[ b] ecause appel lant is not contending that a description on his
appl i cation depicts the wong |and but rather is arguing that

ot her |and shoul d have been included in his application in
addition to the land actual | y described, section 905(c) of AN LCA
does not apply. * * * This does not end the matter, however.

Appel lant, in effect, is arguing that, as submtted to BIA there
was a second parcel in his application.

1d. at 276.

Inplicit inthese decisions is the recognition that in appropriate
circunstances a hearing can result in an increase in the acreage of a
Native allotnent application. Mtchell Alen, supra, at 336-37; Donal d
Peter, supra, at 272; WlliamGCarlo, Jr., supra, at 282. Thus, where the
admnistrative lawjudge finds that a party has denonstrated by a
preponder ance of evi dence that he communi cated his intention to describe a
|arger parcel in the application, a portion of which was inadvertently or
erroneously omtted through no fault of the applicant, that finding wll
support the conclusion that the appellant had a Native al | ot nent
application for the larger parcel pending before the Departnent on Decenber
18, 1971, and it wll be sustained. Bureau of Land Managenent v. WIIiam
Garlo, Jr., 133 IBLA 206, 211-12 (1995).
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As we have said, to the extent Judge Ranpton nay have vi ewed the issue
as one involving an anendnent of an application under section 905(c), it
was error and the Decision is nodified accordingly. To reiterate, an
anendnent under section 905(c) is limted to circunstances in which the
original application describes land different fromthat for which the
applicant intended to apply, and that clearly is not the case before us.
There is no question, however, that Judge Ranpton found that Hobson had
est abl i shed by a preponderance that BIA had failed to prepare the
description in accordance wth his intent.

The BLMobjects to this finding, arguing that the sol e evidence on the
point is Hobson's own testinony. V& viewthe record differently. The
Governnent el ected to establish its prina facie case by introducing a
nunber of docunents through a single BLMw tness who had no personal
know edge of the facts of the case. (Tr. at 31.) The evidence included a
copy of the Native allotnent field report, (Ex. G1), that docunented the
results of the field examnation of Hobson's clai mon June 11, 1975, at
whi ch Hobson was present with two BLMfiel d exam ners.

The H ndi ngs and Goncl usi ons section states that "Hobson identified
the clained | ands fromthe air which had been incorrectly described on the
appl i cation (see sketch map for correct location)." (Ex. G7, at 2.) No

such sketch was attached to the docunent in the record on appeal. In
addition, the field report asserts: "The applicant verified the |ocation
of the subject lands and he was interviewned at this tine." 1d. These

statenents are not anplified or otherw se explained in the field report or
ot her evidence introduced by BLM and thus there is no cont enpor aneous
record of what Hobson said about the error, what land he identified to the
field examners, or the nature of the description error. V& note, however,
that Hobson's 1963 and 1969 Native all otnent applications and associ at ed
naps, (conpare Exs. G11 wth G1 and G2), coupl ed wth Hbson's
testinony, (Tr. at 81-82, 84-85), confirman error or inconsistency
regarding the land he cl ai ned.

Wil e the context of these statenents does not appear fromthe record,
the only person at the hearing who was able to testify as to what was said
and done was Hbbson, who nai ntai ned that he had communi cated his intention
to claim160 acres when the BIA prepared the Native allotnent application
on his behalf. Indeed, Hobson testified that the BIAinforned himthat he
could not apply for different parcel s because he was required to describe
area. (Tr. at 82.)

[4] Uhder the circunstances, Judge Ranpton could find that the
evi dence given by Appellant's w tnesses and the docunentary evi dence
constituted substantial evidence supporting his decision. See RCT.
Engineering, Inc. v. Gfice of Surface Mning Recl anati on and Enf or cenent,
121 IBLA 142, 151-52 (1991). Athough BLMquestions the testinony on this
issue, (Tr. at 81-86), we do not findit to be solacking in credibility as
torequire us to overturn Judge Ranpton's concl usion that Hobson
preponderated. "[When the resol ution of disputed facts is clearly
premsed upon a Judge's findings of credibility, which are in turn based
upon the Judge's reaction to the deneanor of the wtnesses, and such
findings are supported
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by substantial evidence, they ordinarily wll not be disturbed by the
Board. The basis for this deference is the fact that the Judge who

presi des over a hearing has the opportunity to observe the wtnesses and is
in the best position to judge the weight to be given to conflicting
testinony." Bureau of Land Managenent v. Carlo, supra, at 211. Here,
there was no conflicting testinony.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the appeal is
dismssed in part, and the Decisionis affirned in part, as nodified.

T Britt Price
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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